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Issue 2

COURT REPORTS

ILLINOIS
Roketa v. Hoyer, 763 N.E.2d 417 (I. 2002) (holding the right to the
recreational use of a lake is essential to the beneficial enjoyment of its
bordering tracts of land; it is possible to permit concurrent uses of the
lake without hindering individual landowner interests).
Alice and Delphin Roketa ("Roketas"), owners of June Lake,
sought a court order to permanently enjoin Ralph Hoyer from using
the lake for recreational purposes. The Roketas alleged Hoyer had no
property right or interest in the lake and no right to use the lake.
Hoyer contended he had title to real estate along the shoreline ofJune
Lake, and an easement to access and use the lake for recreational
purposes. The circuit court found a use easement for recreational
purposes was imposed on June Lake for the benefit of the adjoining
real estate, and thus Hoyer had a right to use June Lake for
recreational purposes. The court granted summary judgment in favor
of Hoyer. The Roketas appealed.
The appellate court turned to basic principles of property law to
resolve the case. When the owner of a tract of land divides it into
different parts in such a manner that one part derives from another an
advantage of a permanent, open and physical character, and
afterwards sells a part of the property, the purchaser takes the part sold
with all the benefits and burdens that appear at the time of the sale.
Furthermore, when a grant is made for valuable consideration, it shall
be presumed the grantor intended to convey, and the grantee
expected to receive, the full benefit of the land conveyed. This
includes all other things necessary to the enjoyment of the land
granted, and those things shall pass with the land by the grant of the
land itself, without requiring specific mention of the benefits or
appurtenances. An appurtenant easement is an incorporeal right or
privilege incidental to the land conveyed. It runs with the land and
passes by conveyance of the land even without being mentioned in the
instrument of transfer.
Joseph and Joyce Bohn ("Bohns") originally owned a private
manmade lake, including the body of water and underlying ground,
known as June Lake, and the real estate surrounding the lake. In
order to sell the property, the Bohns divided the estate into several
tracts of land that each bordered the lake. First, the Bohns and Hoyer
entered into a warranty deed conveying a 1.52-acre tract of land
bounded on the west by the shoreline of June Lake to Hoyer.
However, no portion of June Lake was given to Hoyer; the deed was
silent as to Hoyers' right to use June Lake. Next, the Bohns executed a
warranty deed passing on a separate tract bordering June Lake, not
any portion of the lake, to the Roketas. This deed included a
provision granting the Roketas the right to use the lake for
recreational purposes.
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The Bohns subsequently executed a quitclaim deed conveying
legal title to June Lake and its surrounding land to the Bank in lieu of
foreclosure. The Bank then executed a corporate quitclaim deed
conveying title to the lake and certain tracts of bordering land to
Robert and Josephine Arnold, and expressly reserving access to and
use of June Lake for recreational purposes for the benefit of
specifically described real estate to the Bank and its successors,
grantees and assigns. Later in time, the Arnolds conveyed title to June
Lake and some adjoining tracts of land to the Roketas. The deed
expressly provided the conveyance was subject to the "rights of other
owners of land bordering on June Lake with respect to land lying
within June Lake and in respect to the water and use of the surface of
said lake."
The court believed it evident thatJune Lake was created to benefit
the land surrounding it. Thus, those tracts of land bordering the lake
derived open and visible benefits from the lake. The court held the
right to the recreational use of the lake is essential to the beneficial
enjoyment of the tracts that border it. Thus, the purchase of the
property is as much for the right to use the lake as for the land itself.
Accordingly, the court found the Roketas' property was subject to an
easement for the benefit of the Hoyer tract, and that beneficial right to
the use of the lake for recreational purposes passed with the
conveyance of that tract to Hoyer.
With regard to the use of easements, there is a principle of
concurrent use, rather than exclusive use. The owner of the servient
estate must not interfere with the use of the easement by the dominant
estate, and the owner of the dominant estate cannot materially alter
the easement to place a greater burden on the servient estate or
otherwise interfere with the use or enjoyment of the servient estate by
its owner. The use of an easement by both landowners must be
permitted in accordance with their individual interests. The Roketas
set up a catfish farm at one end of the lake. The court found no
evidence this use interfered with Hoyer's right to use the lake for
recreational purposes. Accordingly, the court determined it possible
to permit the parties to concurrently use the lake without hindering
their individual interests.
Kimberley E. Montanaro
MINNESOTA
Zaluckyj v. Rice Creek Watershed Dist., 639 N.W.2d 70 (Minn. Ct.
App. 2000) (affirming the district court's ruling that appellants failed
to exhaust their administrative remedies and failed to show that to do
so would be futile, thus appellants are not entitled to judicial relief).
Washington County Judicial Ditch No. 2 is a thirteen-mile public
drainage system that was originally established in 1909 pursuant to a

